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There are more and more same sex couples living in domestic partnerships or civil unions or legal marriages and the one denominator these couples all have in common is that it is imperative that they do end of life planning to protect themselves, their partners and their children.  The legal documents that are available to heterosexual couples are also available to same sex couples and while these documents may not cure all legal problems, they will go an awfully long way to set the tone of a person’s intent.

1. Health Care Proxy.  The Proxy is a medical directive document.  If it is important to you not to be hooked up to life support systems when there is no hope of your recovery, for example, you had better get your intention in writing and, in Massachusetts, that intention is expressed in a Health Care Proxy.  Simply stated, the Proxy names a person of your choice to make medical treatment decisions for you should you not be able to speak for yourself or be able to cognitively make decisions.  The law goes a long way to have you make your own medical treatment decisions, but, in the event that you have had a stroke or a severe heart attack or suffer from Alzheimer’s disease, you will want a Proxy in place so that the person of your choice makes that medical decision for you.  There are also Comfort Care Orders and Do Not Resuscitate Orders (that come only from your physician and look like a fancy car title) that can be added to your medical wish arsenal but the most basic one is the Health Care Proxy.  This is the beginning document.  Many same sex couples fear that their family members may interfere with their partner’s decision making ability when it comes to medical care.  A Proxy cannot stop that meddling and the hostility that may accompany it; however, a Proxy goes an awfully long way to stipulate the person you are putting faith in to make your medical decisions for you.  The Proxy can name an alternate to your first choice and I have drafted many Proxies that name a third choice and a fourth choice just to make it abundantly clear who is in the “chain of command” and, conversely who is not, when it comes to directing medical care and making medical choices.
2. Durable Powers of Attorney.  A Power of Attorney is a document that gives financial power and authority to a person of your choice in the event that you are no longer able to pay bills or make deposits or, in general, to run your financial life.  It is a document worth its weight in gold.  In order to sign a Power of Attorney, the signer has to be mentally competent and willing to trust a particular person to make financial decisions in case the signer becomes mentally or physically incompetent.  If you do not have a Power of Attorney in place, the alternative may be a Guardianship or a Conservatorship which may mean that you will have no control over naming the person who is about to control your life.  I advise estate planning clients to sign a Power of Attorney at the same time they sign a Will so that the document is in place and ready to be used when needed.  The word “durable” in Durable Power of Attorney means that the document will endure (be viable) until the signer’s death, no matter the physical or mental condition of the signer.  Unfortunately, I am finding that financial institutions want the Power of Attorney to be no older than five years; some banks will not accept a Power of Attorney that is older than one year, and some stock companies will not accept a Power of Attorney that is older than six months.  All of these limitations make it difficult for estate planning lawyers to advise clients other than to say that they should go over their documents with their estate planning lawyer every five years, at a minimum.
3. Wills.  My basic premise is that everyone should have a Will.  A Will is a person’s last chance to control where the house, money in the bank, stocks, bonds, all other financial assets go once the owner has died.  If a person dies without a Will, then the laws of the Commonwealth of Massachusetts will dictate who gets what and how much.  So many times I have seen circumstances where a person died without a Will and long lost relatives who never cared about the deceased person when he/she was alive stand to inherit.  Wills are protective devices.  They protect children by naming guardians in case the natural parent dies prematurely.  They protect spouse/partners by providing for them so that the survivor will not be dislodged from the family home or stripped of benefits or denied access to a safety deposit box or pushed aside by other family members.  Having a Will does not mean that there can be no Will contest; on the contrary, a Will does not stop a disgruntled relative from making life miserable after one has died, but a Will does go a very long way to stating one’s last wishes and directions.
The above three documents are essential to have in anyone’s estate planning arsenal but they are particularly important to have when there are partners involved who are not legally married.  Marriage provides a legal authority that is not existent between unmarried couples.  Marriage is a choice and so also is having a Will, Health Care Proxy and Durable Power of Attorney.  If protection of a loved one is of paramount importance, then these documents are not choices; rather, they are absolute necessities.  Do yourself and your partner and your children a favor and protect them with these documents.
