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I am still using life estate deeds in which the parent(s) retain a life interest in the real estate (home or residence) with the child or children receiving 100% interest in the home upon the death of the parent.  There are several reasons why this type of deed still makes a viable tool in any discussion regarding saving the principal residence from a nursing home.
1. As long as the life estate deed was signed and recorded in the appropriate Registry of Deeds at least 5 years before the parent enters a nursing home AND as long as the home is not sold during the life of the life tenant (the parent), the home is a protected asset.

2. Life estate deeds avoid probate and the current nursing home regulations are that the estate recovery arm of Medicaid pursues probate assets NOT non-probate assets such as a life estate deed.

3. The parent still has the benefit of all tax abatements that existed prior to the creation of the life estate deed.  The parent also gets the “privilege” of paying all real estate taxes, homeowner’s insurance and all maintenance costs, thus eliminating the concern that the parent or the parent’s house is a burden to the children.

The biggest negative to a life estate deed is the temptation of the children to sell the home once the parent is permanently placed in the nursing home.  Oftentimes, the children can find the cost of maintaining the parent’s home, paying taxes and insurance and minimal maintenance upkeep, for example, to be a burden on them.  The parent may already be receiving MassHealth benefits at this point so that it is the children’s money that will have to be used to pay for the expenses of the parent’s home.  This situation can create an enormous financial burden on the children and thus result in the temptation to sell the parent’s home.  If the home is sold while the parent is alive and in the nursing home and receiving MassHealth benefits, the Division of Medical Assistance (the legal arm of MassHealth) has the ability to pursue the parent’s share of the proceeds which are determined by life expectancy tables.  Some children, to solve this problem, rent the parent’s house so that the rental income will support the expenses of keeping the house.  In this situation, the nursing home may pursue the rental income.  To protect the rental income, I add a clause to life estate deeds that I draft that specifically prohibits the parent from receiving any income from the rental of the primary residence.

An irrevocable trust, which is an excellent option to preserve the primary residence, would circumvent this problem because the sale proceeds of the house would belong to the trust and, as long as the house was transferred to the trust 5 years prior to the parent entering a nursing home and applying for MassHealth benefits, the home AND the sale proceeds are protected.
